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Introduction

n 26 August, 2008 the Russian Federation

recognized theindependence of Georgia's

breakaway provinces of Abkhazia and
South Ossetia. Inthe statement that explained the
reasonsfor Russia srecognition, President Dmitry
Medvedev referred to the “freely expressed will
of the Abkhaz and Ossetian peoples’ and to sev-
eral fundamental international instruments that
stressinter aliathe principleof self-determination
of peoples, notably the U.N. Charter, the 1970
U.N. General Assembly Declarationon Principles
of International Law Concerning Friendly Rela-
tions and Cooperation among States (U.N. Gen-
eral Assembly Resolution 2625) and the 1975
Helsinki Final Act of the Conference on Security
and Cooperation in Europe (CSCE). Medvedev
also specified that Abkhazians and South Osse-
tianshad theright to decidetheir destiny by them-
selvesinthelight of Georgia sallegedly genocidal

policiesin South Ossetiaand the existence of sim-
ilar plansfor Abkhazia.

Therefore, inthe August 2008 crisisRussia
supported the controversial principle of externa
self-determination of peoplesin exceptiona cir-
cumstances, which it had fiercely opposed until
then, most notably in the case of Kosovo’ sdecla-
ration of independence. External self determina-
tion implies “the right of every people to choose
the sovereignty under which they live”. The con-
cept of external self-determinationisbroader than
that of internal self-determination, which refers
primarily to “the right of peoples to select their
own form of government” within a sovereign

! See: “Medvedev’s Statement on South Ossetia and
Abkhazia,” The New York Times, 27 August, 2008, availa-
ble at [http://www.nytimes.com/2008/08/27/world/europe/
27iht-27medvedev.15660953.html], 31 January, 2011.
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state.? Internal self-determination thus concerns
the granting of minority rights, regional autono-
my regimesor federalism within an existing state.
On the other hand, external self-determination
refersin particular to the right to establish anin-
ternationally recognized independent stateto rep-
resent a people. In other words, external self-de-
termination impliesthe separation of asub-group
of a state with the consent of the central govern-
ment, or its secession without the consent of the
state concerned, and the establishment of a new
state. Considering that international law is dom-
inated by sovereign statesand that secession pos-
esathreat to their territorial integrity, the princi-
ple of external self-determination constitutes a
very controversial issue.®

The controversy is further complicated by
the fact that the concept of self-determination is
aright granted to peoples. The definition of “ peo-
ple” asenshrined in international documentsand
court decisionsisvagueand evasive.* Language,

2 See: B. Neuberger, “National Self-Determination:
A Theoretical Discussion,” Nationalities Papers, Vol. 29,
No. 2, 2001, p. 392.

3 See: B. Neuberger, “National Self-Determination:
Dilemmas of a Concept,” Nations and Nationalism, Val. 1,
No. 3, 1995, pp. 297-325.

4 See, for instance, the frequently cited definition by
the Rapporteur of the U.N. Sub-Commission on Prevention

race and religion fail to provide solid criteriafor
the identification of a people. In addition, so far
state practice has favored the classical territorial
approach to self-determination rather than the
romantic or ethnic approach, which stresses the
relevance of ethnicity, language and religion.
Sincethe 19th century, particularly inthe context
of decolonization and during the break-up of
multinational states such as the Soviet Union,
Czechoslovakia and Y ugoslavia after the end of
the Cold War, the principle of uti possidetiswas
applied, which meant that the borders of former
colonies or federated republics became the bor-
ders of the newly established sovereign states,
regardless of whether thisimplied the separation
of communities speaking the samelanguage, pro-
fessing the samereligion or belonging to the same
ethnic group.®

of Discrimination and Protection of Minorities Aurelieu
Cristescu, in: A. Cristescu, The Right to Self-Determination,
United Nations publications, New Y ork, 1981, pp. 2-16.

5 See: D. Archibugi, “A Critical Analysis of the Self-
determination of Peoples: A Cosmopolitan View,” Constel-
lations, Vol. 10, No. 4, 2003, pp. 489-492; H. Quane, “The
United Nations and the Evolving Right to Self-determina-
tion,” International and Comparative Law Quarterly,
Vol. 47, No. 3, 1998, p. 537; M. Koskenniemi, “National
Self-determination Today: Problems of Legal Theory and
Practice,” The International and Comparative Law Quarter-
ly, Vol. 43, No. 2, 1994, pp. 241-269.

The Legal Foundations of
the Right to Self-determination:
Treaties and Practice until 2007

Before analyzing the application of the concept of external self-determination to the Abkhaz
conflict, theformer will be put into context through an analysis of itslegal foundationsin internation-

al treaties and customary international law.

Asfar aslegally binding international treaties are concerned, the principle of self-determination

of peoplesisenshrined in Arts 1 (2) and 55 of the Charter of the United Nationsand in Art 1 of both
the International Covenant on Economic, Social and Cultural Rights and the International Covenant
on Civil and Palitical Rights.® However, the U.N. Charter does not provide any definition for the concept

5 See: Charter of the United Nations, Arts 1 and 55, available at [http://www.un.org/en/documents/charter/], 31 Jan-
uary, 2011; International Covenant on Civil and Political Rights and International Covenant on Economic, Social and
Cultural Rights, 16 December, 1966, available at [http://www?2.ohchr.org/english/law/index.htm], 31 January, 2011.
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of self-determination of peoples and does not distinguish between internal and external self-determi-
nation. As Antonio Cassese has noted, the debate preceding the adoption of Art 1 (2) proves that ne-
gotiating States did not intend to include aright of secession in the provision. Art 55 does not include
any reference to external self-determination either. Furthermore, Arts 2 (1) and 2 (4) of the Charter
emphasi ze the concepts of state sovereignty and territorial integrity, which can hardly be reconciled
with the principle of external self-determination.

Thus, the practical significance of the provisions concerning self-determinationinthe U.N. Charter
islimited totheideathat internal self-determination should be granted asmuch aspossible. Similarly,
thewording of Art 1 of the 1966 Covenantsimpliesexclusivereferenceto internal self-determination,
asisexemplified by its focus on the peoples' right to freely determine their political status and eco-
nomic, social and cultural development.”

Customary international law provides for the right of secession, but only in certain cases satis-
fying very specific requirements. The formation of arule of customary international law requires
appropriate state practice and the firm belief that this practice meetsalegal obligation (opiniojuris).
State practice and opinio jurisindicate that theright to external self-determinationiswidely endorsed
by the international community in the context of decolonization (namely when colonies declare their
independence from acolonial power), or if astate that had been unlawfully annexed by another state
declaresitsindependence, aswasthe case with theformer Soviet Baltic republicsin 1990. In addition,
the existence of aright to external self-determinationiswidely accepted in casesin which the major-
ity of the population takes the decision of allowing the formation of anew state, and the decision is
both anchored in national law and follows the regular constitutional procedures; the secession of
Montenegro from the Federal Republic of Y ugoslaviain 2006 providesan examplein thisrespect. On
the other hand, no state practice existed until 2007 with regard to aright of secession in cases of se-
rious human rights violations. As will be discussed below, the international community was deeply
divided when some states claimed the existence of such aright in the context of Kosovo’ s declaration
of independence in February 2008.8

The contention that an exceptional right of secession exists as afundamental principle of inter-
national law in cases of serious human rights violations is very controversial too. Advocates of this
interpretation usually refer to the Declaration on Principles of International Law concerning Friendly
Relations and Cooperation among States (U.N. General Assembly Resolution 2625), notably its sav-
ing clause. The latter reads as follows: “Nothing in the foregoing paragraphs shall be construed as
authorizing or encouraging any action which would dismember or impair, totally or in part, the terri-
torial integrity or political unity of sovereign and independent states conducting themselvesin com-
pliance with the principle of equal rights and self-determination of peoples... and thus possessed of a
government representing the whole people belonging to the territory without distinction as to race,
creed or color.”®

According to Antonio Cassese, the analysis of the Declaration’ stext and preparatory work war-
rants that a right to secede is not ruled out for racial and religious groups that are persecuted by the
central authorities of astate. Stringent requirementswould have to be met simultaneously in order for

7 See: A. Cassese, Self-determination of Peoples: A Legal Reappraisal, Cambridge University Press, Cambridge, 1995,
pp. 41-43, 52-53; Charter of the United Nations, Arts 1, 2, and 55; International Covenant on Civil and Political Rights,
Art 1; International Covenant on Economic, Social and Cultural Rights, Art 1.

8 See: H. Krueger, “Implications of Kosovo, Abkhazia and South Ossetia for International Law,” Caucasian Review
of International Affairs, Vol. 3, No. 2, 2009, pp. 122-123, available at [http://cria-online.org/7_2.html], 31 January, 2011);
D. Archibugi, op. cit., pp. 488, 496-498.

9 See: Declaration on Principles of International Law concerning Friendly Relations and Co-operation among Sates,
U.N. General Assembly Resolution 2625, 24 October, 1970, available at [http://www.un.org/documents/ga/res/25/
ares25.htm], 2 April, 2010.
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this right to apply: the state persistently refuses to grant participatory rights to areligious or racial
group, it grossly and systematically tramples upon their fundamental rights and deniesthe possibility
of reaching apeaceful settlement. According to thisinterpretation, internal and external self-determi-
nation would be linked in the exceptional circumstances mentioned above, as denial of internal self-
determination allows the affected people to demand external self-determination.°

However, Cassese' sinterpretation displays several weaknesses. The overwhelming majority of
states that participated in the drafting of the Declaration opposed the idea that peoples might have a
right of secession outside the colonial context. In addition, the principle of territorial integrity was
considered inviolable, as is demonstrated by the fact that it is mentioned both in the Declaration’s
preambleand in the saving clause. The preambl e statesinter alia that any attempt at the partial or total
disruption of national unity and territorial integrity isincompatible with the purposes and principles
of the U.N. Charter and with the spirit of the Declaration. Furthermore, the Declarationisnot legally
binding upon U.N. member states, as it was adopted as a General Assembly Resolution, and thus it
does not represent a solid legal basis for the right to external self-determination, particularly in the
absence of relevant and consistent state practice.™

Advocates of external self-determination also refer tothe 1975 CSCE Final Act. Although the
CSCE Final Act only constitutes a political document, its relevance to the concept of self-determi-
nation needs to be discussed. The document has been agreed upon by all the main sovereign actors
involved in the Abkhaz conflict and has been explicitly mentioned by President Medvedev in his
statement accompanying Russia’ srecognition of Abkhazia. The second paragraph of Principle VIlII
of the CSCE Final Act isthe key part of the document with regard to external self-determination.
According to Principle VI, all peoples have the right to determine in full freedom, when and as
they wish, their internal and external political status by virtue of the principle of equal rights and
self-determination of peoples. If read alone, the reference to the freedom to determine external
political status might be interpreted as an endorsement of the principle of external self-determina-
tion. The phrase“all peoples’ impliesthat the principle would not only apply to racial and religious
groups persecuted by a state, as can be inferred from the Friendly Relations Declaration, but to the
entire population. The expression “all peoples’ also indicates that the principle does not only apply
to the context of decolonization, aview that was then held by the socialist and Third World states.*?
Furthermore, the third paragraph of Principle V111 recalls* the importance of the elimination of any
form of violation of this principle [self-determination]”, which could beinterpreted as a call upon
the international community to guarantee that self-determination as defined in the CSCE Final Act
isrespected in all participating states.*®

However, the interpretation of these paragraphs changes radically if they are read within the
wider context of the CSCE Final Act. Principle | of the document is devoted to the respect for the
rights inherent in sovereignty and Principle IV enshrines the respect for the territorial integrity of
the participating states. Principle V111 itself affirms that the participating states shall respect the
right to self-determination of peoples acting in conformity with the U.N. Charter and the relevant
normsof international law, including thoserelating to theterritorial integrity of states. Furthermore,
Principle X states that all the principles in the CSCE Final Act “are of primary significance and,
accordingly, they will be equally and unreservedly applied, each of them being interpreted taking
into account the others”.** Thus, the CSCE Final Act, like the Friendly Relations Declaration, up-

10 See: A. Cassese, op. cit., pp. 118-123.

1 See: H. Krueger, op. cit., p. 127.

12 Seer A. Cassese, op. Cit., pp. 285-286.

13 See: Conference on Security and Co-operation in Europe Final Act, Principle V11, available at [http://www.
osce.org/who/43960], 31 January, 2011.

14 Conference on Security and Co-operation in Europe Final Act, Principles|, IV, VIII and X.
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holdsthe hardly reconcilable principles of self-determination and territorial integrity simultaneously
and does not specify the primacy of one over the other. However, the fact that territorial integrity is
mentioned in different parts of the document and is explicitly spelled out in the first paragraph of
the Principle concerning the self-determination of peoples represents a solid counter-argument for
any interpretation of the CSCE Final Act which aimsto prove that the document endorses the prin-
ciple of external self-determination.®

The Kosovo Case:
A Precedent?

As has been discussed above, the prevailing view isthat international law does not provide any
unilateral right of secession for peoples, groups and minorities, with the exception of very few and
specific casesin the context of decolonization, regular constitutional procedures or redressing previ-
ous violations of international law that involved the forcible annexation of a state. The international
treaties that refer to the right to self-determination also stress the inviolability of the principle of ter-
ritorial integrity. External self-determination and territorial integrity arelegal antinomiesthat cannot
be easily harmonized. Consequently, it can be argued that the right to self-determination as enshrined
in the documents discussed above entails a right to an adequate democratic representation, but not a
right to secession.®

However, according to Antonio Cassese and Angelika Nussberger an additional case existsin
which theright to external self-determination can be granted as ultima ratio, namely when aminority
group is categorically and permanently excluded from participation in the political process, there are
grossviolations of its elementary human rightsand thereisno realistic prospect of conflict resolution,
as all peaceful methods have been exhausted. Granting external self-determination in these circum-
stanceswould be alast resort remedy (hence, theterm “remedial secession” isused in this context) to
solve an irreconcilable conflict. Cassese contends that in these cases it might be too late to plead for
apeaceful solution based oninternal self-determination and goesasfar asarguing that intervention of
the international community is desirable with a view to promoting independent statehood for the
minorities at issue.r” Although an extraordinary right to secede has not found general acceptance so
far, contentions such as those made by Cassese and Nussberger became of particular relevance when
Kosovo declared its independence in February 2008 and several members of the international com-
munity recognized it. In this context, the Kosovo case will be discussed in terms of itsimpact on the
international law concerning the right to external self-determination and its value as a precedent for
the secession of Abkhaziafrom Georgia.

Kosovo was an autonomous province of Serbiauntil 1989, when its status was revoked by Ser-
bian President Slobodan Milosevic. During the breakup of Y ugoslavia, the principle of uti possidetis
was applied to define the borders of the new states, which meant that the boundaries of the constituent

5 See: H. Krueger, op. cit., p. 128; Conference on Security and Co-operation in Europe Final Act, Principles I,
1V and VIII.

16 See: H. Krueger, op. cit.; Report of the Independent International Fact-Finding Mission on the Conflict in Geor-
gia, Vol. I, p. 17; A. Nussberger, “The War between Russia and Georgia — Consequences and Unresolved Questions,”
Gottingen Journal of International Law, Vol. 1, No. 2, 2009, pp. 347-348.

17 See: A. Nussberger, op. cit., pp. 348-349; A. Cassese, op. cit., pp. 120-123, 359-362. For a more detailed analy-
sis of the issue of humanitarian intervention, see: H. Neuhold, “Human Rights and the Use of Force,” in: Liber amicorum
Luzius Wildhaber, ed. by St. Breitenmoser et al., Zurich, St. Gallen and Baden-Baden: Dike, 2007, pp. 479-498.
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republicsof Socialist Y ugoslaviabecamethe new international frontiers. Asaresult, Kosovo remained
part of Serbia. However, tensions escalated in the late 1990s, as the Serbian government continued to
implement repressive policies and the ethnic Albanians resorted to armed force through the forma-
tion of a Kosovo Liberation Army. Increasing brutality by Serbian forces caused civilian victims
and aflow of refugees, which eventually led NATO member statesto launch an air campaign against
Serbia. Under the impact of operation Allied Force, Milosevi¢ agreed to a peace plan proposed by
the G-8 and adopted by the Security Council of the United Nationsin Resolution 1244. Kosovo was
put under international administration, although it formally remained within the Federal Republic of
Y ugoslavia. This status could have been changed only by another Security Council Resolution, but
deadlock in this organ and the failure to achieve a negotiated settlement led the de facto Kosovo Al-
banian authorities to unilaterally declare Kosovo's independence on 17 February, 2008.%

However, sofar only 74 out of the 192 U.N. member states have recognized K osovo’ sindepend-
ence. State practice affects the interpretation of international treaties, therefore auniform and coher-
ent practice may haveinfluenced theinterpretation of the provisions concerning self-determinationin
the U.N. Charter and the 1966 Covenants. However, the international community is divided over the
issue of Kosovo's recognition and recognizing states constitute little more than a third of al U.N.
member states. Furthermore, recognizing states have not indicated any clear legal reason to justify
their conduct. For instance, in the Declaration on the Independence of Kosovo the recognizing states
in the Council of the European Union (22 out of 27 EU member states) argued that Kosovo is a sui
generis case which does not call into question the provisions of the U.N. Charter, the 1966 Covenants
and the Helsinki Final Act. In the light of these considerations, the Kosovo case had no identifiable
implications on the interpretation of international treaties.®

The lack of auniform and prevalent manner of conduct in the Kosovo case also prevented the
formation of acustomary norm in international law that supports the right of secession under certain
conditions. Opinio juris was insufficient too, as the community of states was not united in the belief
that such aright exists. The countries that refused to recognize Kosovo are those potentially or actu-
ally affected by internal separatist movements, therefore only their positive stancewould have allowed
the creation of anew and meaningful international norm. Furthermore, evenif anew customary norm
had emerged, opposing states would have to be considered persistent objectors and would be exclud-
ed from relying on such a new rule themselves. Even recognizing states were extremely reluctant to
support the formation of a customary norm and claimed that Kosovo was a unique case rather than a
precedent. Therefore, the independence of Kosovo had no implications on customary international
law, as one single case over which the international community is deeply divided does not fulfill the
requirements for the formation of a new customary norm.?

On the basis of these considerations, and in the light of the evasive answers provided by the
International Court of Justiceinitsrecent advisory opinion on Kosovo' sdeclaration of independence,
it can be claimed that the independence of Kosovo was unjustified and unlawful due to insufficient
legal bases.? The claim that Kosovo representsalegal precedent istherefore unfounded. In addition,

18 See: H. Neuhold, “The United Nations as a Security Organization: The Balkan Laboratory”, in: Studiesin Applied
International Law, ed. by Ch. Benicke et al., Giessen, 2007, p. 16.

19 See: “Council Conclusions on Kosovo, 2851st External Relations Council Meeting, Brussels, 18 February, 2008,”
in: H. Krueger, op. cit., pp. 133-134.

20 Seer H. Krueger, op. cit., pp. 134-135; Report of the Independent International Fact-Finding Mission on the Conflict
in Georgia, Vol. |, pp. 140-141.

2L On the ICJ advisory opinion, see: H. Krueger, “Was Kosovo's Split-off Legitimate? Background, Meaning and
Implications of the ICJ's Advisory Opinion,” Caucasian Review of International Affairs, Vol. 4, No. 3, 2010, available at
[http://cria-online.org/12_7.html], 30 January, 2011. The advisory opinion of the ICJ on Kosovo is available at [www.icj-
cij.org/docket/files/141/16012.pdf], 31 January, 2011.
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precedents are not a source of international 1aw; they can only give indications concerning the emer-
gence of anew customary law if they are substantiated by general state practice over a certain period
of time and if the belief exists that this practice reflects law.?

The Abkhaz Case

Advocates of the sui generis nature of the Kosovo case argue that Kosovo is exceptional in sev-
eral respects, notably the scale of human rightsviolations, persistent denial of representative govern-
ment, involvement of the international community and the existence of amultilateral processfor the
definition of future status.?? However, an analysis of the Abkhaz case shows that the claim that Kos-
ovo isasui generis case rests on fragile foundations.

Strong parallels exist between Kosovo and Abkhazia. Both enjoyed substantial autonomy with-
inamultinational state until 1990 and lost this status during the process of dissolution of the multina-
tional state. The actions of the Georgian government in 1992-1993 and the Serbian government in
1998-1999 resemble each other in terms of escalation of the conflict and military intervention; the
ensuing refugee streams, ethnic hatred, ethnic cleansing and mutual atrocities also display numerous
similarities. Both the actions of Serbian military and paramilitary groupsin Kosovo and the attacks of
Georgian regular andirregular troops resulted in serious human rightsviolations.?* Furthermore, also
the Georgian government denied internal self-determination and prevented a peaceful settlement of
the conflict. After resorting to armed forcein 1992, Georgiaignored the 1999 referendum in Abkhaz-
ia, when the majority of people residing in the secessionist province voted in favor of the proposal to
create a federation including Georgia and Abkhazia as independent republics on an equal standing.
Moreover, the Saakashvili government decisively disrupted negotiations in July 2006 by removing
the main Georgian officialsin charge of conflict resolution talks at a stage when significant progress
was being made and, most importantly, by introducing armed forcesin the Kodori Gorgein violation
of international agreements. In August 2008 Saakashvili resorted to armed forcein the other Georgian
secessionist province of South Ossetia, once again in violation of international law and international
agreements. Although the Georgian military offensive was not directed against Abkhazia, it had ob-
Vious repercussions on the negotiations and relations between Thilisi and Sukhumi, resulting in Su-
khumi’ s fear that it would be the next victim of Georgian aggression.?

Advocates of Kosovo's sui generis nature argue that in Kosovo at least 90 percent out of a
total population of 2 million are ethnic Albanians, whereas Abkhazians constitute only 43 percent
of the 200,000 inhabitants of Abkhazia, without counting the 230-250,000 ethnic Georgians that
left the country as refugees after the war in 1992-1993.% Furthermore, the argument ismade that in

2 Seer Report of the Independent International Fact-Finding Mission on the Conflict in Georgia, Vol. 1, p. 140.

2 See: W. Benedek, “Implications of the Independence of Kosovo for International Law,” in: International Law
between Universalism and Fragmentation, Liber amicorum in Honour of Gerhard Hafner, ed. by |. Buffard et al., Nijhoff
Publishers, The Hague, 2008, p. 411.

24 For human rights violations in Abkhazia, see: Report of the Secretary-General’s Fact-Finding Mission to Inves-
tigate Human Rights Violations in Abkhazia, Republic of Georgia, 17 November, 1993 (quoted from: Report of the Inde-
pendent International Fact-Finding Mission on the Conflict in Georgia, Voal. I, p. 146).

% See: Report of the Independent International Fact-Finding Mission on the Conflict in Georgia, Vol. I, pp. 22-23
and Vol. I, pp. 195-197; B. Harzl, “Conflicting Perceptions: Russia, the West and Kosovo,” Review of Central and East
European Law, Vol. 33, No. 4, 2008, p. 508; M. Weller, “ Settling Self-determination Conflicts: Recent Developments,” The
European Journal of International Law, Vol. 20, No. 1, 2009, p. 134; A. Nussberger, op. cit., p. 362.

% See: W. Benedek, op. cit., p. 403; D. Tolksdorf, “Kosovo Precedent—Applicable in Many Parts of the World, but
Not Directly in the South Caucasus,” Caucasian Review of International Affairs, Vol. 3, No. 1, 2009, pp. 106-107, availa-
ble at [http://cria-online.org/6_10.html], 31 January, 2011.
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K osovo therewas an exceptional involvement of theinternational community in status negotiations,
resulting in the advice of U.N. Special Envoy Martti Ahtisaari in favor of “supervised independ-
ence’. Thefirst of these two argumentsisthe most convincing: ethnic Abkhazians are not a major-
ity in Abkhazia, particularly if Georgian refugees, who should be granted aright to return and par-
ticipate in status decisions, are taken into account. The second argument tends to ignore that the
international community was actively involved in Abkhaziatoo since the early 1990s. In 1993 the
United Nations Observer Missionin Georgia(UNOMIG) began to operate; apeacekeeping force of
the Commonwealth of Independent States was also established in 1994, in accordance with the
provisions of the Moscow Ceasefire Agreement. In addition, the Group of Friends of Georgia was
created in December 1993, comprising France, Germany, the Russian Federation, the United King-
dom and the United States. The forum waslater renamed as Group of Friends of the U.N. Secretary-
General and aimsto support peace efforts, which are now taking place within a mechanism known
as Geneva Process. The Geneva Processis supported by awide range of international actorsand is
co-chaired by the United Nations, the European Union and the Organization for Security and Coop-
eration in Europe.?

Thus, an analysis of the Kosovo and the Abkhaz cases reveals numerous similarities and casts
serious doubts on the claim that Kosovo isasui generis case. Consequently, it is debatable whether a
right to secession in exceptional circumstancesinvolving human rightsviolations, denial of represent-
ative government and no prospect of peaceful conflict settlement would apply to Kosovo alone. Ben-
edikt Harzl goesasfar asarguing that Kosovo' s sui generis statusis no morethan afairy tale that the
West keepsrepeating in order to deny reality. |n somerespects, astronger argument for independence
could bemadefor Abkhazia, which has enjoyed defacto statehood |onger than Kosovo, sincethe early
1990s, and had already existed asan independent republic in the Soviet Union until Stalin unilaterally
demoted its status to that of autonomous republic. According to Harzl, Kosovo is therefore a prece-
dent with far-reaching implicationsfor other breakaway regions, particularly in the South Caucasus.®
Harzl's argument is certainly valid in political terms: as the case of Abkhazia shows, the independ-
ence of Kosovo encourages other breakaway regionsto claim aright of secession in exceptional cir-
cumstances, which they themselves define. However, in strict legal terms the Kosovo case does not
bear any significance, asit hasneither led to areinterpretation of international treatieswheretheright
to self-determination is mentioned nor to the formation of anew norm of customary international law
in favor of the right to external self-determination in exceptional circumstances. This emerges even
more clearly in the case of Abkhazia, which has been recognized by four states only, namely Russia,
Venezuela, Nicaragua and Nauru.?

Conclusion

Thedeclaration of independence of Abkhaziaand itsrecognition by some members of theinter-
national community constitute violations of international law. The Abkhaz case, together with the
K osovo and South Ossetia cases, hastherefore contributed to atrend that is seriously undermining the
validity of international law. It can be expected that secessionist attemptswill increasein the near future;
secessionistswill belesswilling to compromise and will use the sui generis argument to justify their

27 See: Report of the Independent International Fact-Finding Mission on the Conflict in Georgia, Vol. |1, pp. 80-91.
The text of the Moscow Ceasefire Agreement is available at [http://www.unomig.org/data/moscow_agreement.pdf], 31 Jan-
uary, 2011.

% See: B. Harzl, op. cit., pp. 491, 508-518.

2 See: H. Krueger, op. cit., pp. 136-137.
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demands. Mother states will also show less willingness to compromise and will resort more often to
violent countermeasuresin order to crush secessionist movementswithout making concessions. Within
this context, third countrieswill be given more scope to intervenein secessionist conflictsin order to
pursue their own interests.*® As Antonio Cassese has noted, the risk exists that the most regressive
and reactionary features of self-determination gain the upper hand, namely the centrality of the ethno-
national self as the principal subject of self-determination and the ethno-national territorial state as
vindication of theright to self-determination. Asaresult, minorities could be seen aslong-term aliens
and beforced to assimilate, which contradictsthe values that the principl e of self-determination seeks
to promote.®

According to Benedikt Harzl and Daniele Archibugi, ashared legal framework would be neces-
sary, as self-determination cannot be self-assessed by interested parties. Archibugi advocates the
emergence of acosmopolitan legal order and of bodieswith the authority of ng conflicting claims
in the area of external self-determination. Looking at existing institutions, the United Nations could
provide such a cosmopolitan framework. However, internal divisions in the Security Council have
prevented it from taking afinal decision concerning the status of Kosovo and from responding effec-
tively to the crisisin the South Caucasusin August 2008, despite Russia' s speedy action to bring the
issue of Georgian aggression to the Council. By simultaneously uphol ding the principles of territorial
integrity and external self-determinationin exceptional circumstances, member states have paralyzed
the U.N. Security Council and undermined its authority.*

30 See: Ibid., pp. 141-142; B. Harzl, op. cit., p. 513.

31 See: A. Cassese, op. Cit., p. 364.

%2 See: B. Harzl, op. cit., p. 502; D. Archibugi, op. cit., pp. 488-489; R. Muzalevsky, “ The Russian-Georgian War:
Implications for the U.N. and Collective Security,” Journal of Central Asian and Caucasian Studies, Vol. 4, No. 7, 2009,
pp. 35-39.
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